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PER CURI AM

Heri berto Mdlina-GOsuna seeks to appeal the district court’s
order dismssing his notion filed under 28 U . S.C. A § 2255 (West
Supp. 2000). Mol i na-Osuna’s case was referred to a magistrate
judge pursuant to 28 U . S.C. 8 636(b)(1)(B) (1994). The magistrate
judge recomrended that relief be denied and advi sed Ml ina-Gsuna
that failure to tinely file and serve objections to this recom
nmendati on could wai ve appellate review of a district court order
based upon the recommendati on. Despite this warning, Mlina-Gsuna
failed to properly serve on the Defendant his objections to the
magi strate judge’ s recommendati on.

The tinely filing and service of objections to a magistrate
judge’ s recommendation i s necessary to preserve appel |l ate revi ew of
t he substance of that recomendati on when the parties have been
warned that failure to do so wll waive appellate review See

Wight v. Collins, 766 F.2d 841, 845-46 (4th Gr. 1985); see also

Thomas v. Arn, 474 U. S. 140 (1985). WMbdlina-Osuna has wai ved appel -

| ate review by failing to properly file and serve objections after
receiving proper notice. We accordingly deny a certificate of

appeal ability and dismss the appeal.” We dispense with oral

" On appeal, Mlina-GOsuna raises a clai munder Apprendi v. New
Jersey, 530 U. S. 466 (2000). We recently held in United States v.
Sander s, F.3d __, 2001 W 369719 (4th GCr. Apr. 13, 2001) ( No.
00-6281), that the new rule announced in Apprendi is not retro-
actively applicable to cases on collateral review. Accordingly,
Mol i na- Gsuna’ s Apprendi claimis not cognizabl e.




argunment because the facts and | egal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.
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